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assignee of the reversion, because he entered not under the 
assignee but under the assignor, though the logic of Tewksbury 
V. Magraff, as pointed out by Mr. Willard in his article in the 
American Law Review, above referred to, leads inexorably to 
this conclusion. But, notwithstanding the concession in favor 
of the assignee of the reversion, the California rule does not 
contemplate the possibility of the lessor changing his position 
to his disadvantage in any way other than by giving possession 
to the tenant. This view would seem to be too narrow an 
application of the principle of equitable estoppel. It would seem 
entirely possible that the change of position may occur in some 
other way than by change of possession. 

The doctrine of Tewksbury v. Magraff may possibly be the 
result of a survival from the common law theory of the lease- 
hold interest, long since abandoned in American jurisprudence. 
Under the view of the common law the lessee before entry had 
no interest in the land, but the entire estate remained in the 
lessor until actual possession taken by the lessee. The interesse 
termini, as the lessee's right was called before entry, was some- 
thing more than a personal right, for it was assignable, but it 
fell far short of transferring an estate or interest in the land.^' 
No reason therefore existed under the common law for apply- 
ing the principle of estoppel in pais in the case of a right per- 
sonal rather than real — even had the doctrine of estoppel in 
pais been developed to the extent to which it has since been 
carried. May not the California case, decided in 1867 on the 
authority of earlier American and English cases, have overlooked 
the fact that since the time when the majority of those cases 
had been decided, the interesse termini had ceased to be and 
existed only as a specimen in the museum of legal antiquities, 
for the delectation and instruction of law students? Nowadays 
the lease itself passes the legal possession, without entry, and 
this was also the case when Tewksbury v. Magraff was decided. 

P. S. M. 

Municipal Corporations: Liability for Negligence in 
Maintaining Municipal Summer Camp. — In Kellar v. City of 
Los Angeles et al.^ the plaintiff, a minor, attended a summer 
camp established by the city in the San Bernardino mountains, 
and while there received personal injuries due to the negligence 
of those in charge of the camp. He was denied a recovery 
in damages on the ground that in maintaining this camp the 
city was exercising a governmental function, as distinguished 

20 On the interesse termini, see Tiffany, Real Property, 90. 

1 (Jan. 28, 1919) 57 Cal. Dec. 111. The decision in the District Court 
of Appeals, which was contrary to that in the Supreme Court, was reported 
in 27 Cal. App. Dec. 225, and commented on in 6 California Law Review, 
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from a private or corporate function, and was therefore not 
responsible for negligence. 

The general principle of liability in this class of cases is 
plain; its application is frequently difficult. The municipality 
is a subordinate unit of the state. As such the state delegates 
to it certain functions of government. These are state functions, 
though exercised for the state by the municipality, and conse- 
quently include only those matters in which the people of the 
state as a whole may be said to have an interest. Thus the 
preservation of the peace is a function of the sovereign state, 
not of the municipality, though the latter hires the police force. 
The other clearly established instances of governmental functions 
are the maintenance of the public health," education,* relief of 
the poor,* and the prevention of loss by fire.* In these matters 
the sovereign immunity of the state descends upon the munici- 
pality and prevents a recovery against it.* 

For all acts, however, not performed under delegated sov- 
ereign power the municipality is liable to the same extent as a 
private person. These are termed corporate, private or proprie- 
tary functions. Common examples are the operation of munici- 
pal water systems,' electric light and power plants,* gas plants,' 
and docks and wharves.^" 

The basis of the principal case is then that the city of Los 
Angeles, in maintaining this summer camp, was exercising a 
function belonging primarily to the state, and to the munici- 
pality only by delegation from the state. In reaching this con- 
clusion the act is classified as a public health measure. 

As might be expected, there are no other cases involving 
this exact situation. But the case invites comparison with those 
involving public parks, and was in fact decided on its analogy 
to those cases. The court adopts the view that the maintenance 
of public parks is a governmental function, and then reasons 
that the summer camp is the same in principle and must be 
governed by the same rule. As to the case of parks, however, 
there is a decided conflict in the opinions, and the weight of 

« Denver v. Maurer (1910) 47 Colo. 209, 106 Pac. 875. 
3 Folk V. MUwaukee (1900) 108 Wis. 359, 84 N. W. 420. 

* Sherboume v. Yuba County (1862) 21 Cal. 113. 
5 Howard v. San Francisco (1875) 51 Cal. 52. 

* This is the all but universal rule. An exceptional decision is Bowden 
V. Kansas City (1904) 69 Kan. 587, 105 Am. St. Rep. 187, 1 Ann. Cas. 955, 
66 L. R. A. 181, 77 Pac. 573, repudiating all distinction between private and 
governmental functions as far as liability for negligence is concerned, and 
asserting a right to recover in all cases. 

T South Pasadena v. Pasadena Land Etc. Co. (1908) 152 Cal. 579, 93 
Pac. 490. 

«Davoust v. City of Alameda (1906) 149 Cal. 69, 9 Ann. Cas. 847, 5 
L. R. A. (N. S.) 536, 84 Pac 760. 

•San Francisco Gas Co. v. San Francisco (1858) 9 Cal. 453, 469. 
Per Field, J. 

i« Mersey Docks v. Gibbs (1864) L. R. 1 H. L. 93. 
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authority seems to be contrary to the view adopted by the court.*^ 
What causes this difference of opinion? The chief cause 
seems to be the confusion of a limited, local sort of "public" 
purpose with a truly governmental purpose. Those courts which 
treat the maintenance of parks as governmental reason that if 
the act is not done for the purpose of immediate pecuniary 
returns, but is primarily for the benefit of the citizens of the 
particular community, it is a "public" function, and then they 
assume that such a public function is the same as the govern- 
mental function which carries with it the immunity of the 
sovereign. 

But the intent to benefit, as opposed to the purpose of pecu- 
niary gain, is not the distinguishing mark of a governmental 
function. Lighting plants and water systems are frequently 
operated by the city primarily for the benefit of its citizens, 
and bring to the public coffers only incidental revenue, if any, 
but they are nevertheless purely corporate matters. In a much- 
cited English case^" the maintenance of a public wash-house, 
primarily for the benefit of the poorer classes of the city, was 
held to be a corporate function. And in a recent California 
case" the municipal auditorium of the city of Long Beach, used 
without charge for all sorts of public gatherings, was considered 
to be held by the city in its corporate capacity.^* It was said 
in this case that the acts of a municipality are private "no 
matter how beneficial they may be in a general sense to the 
inhabitants of the community, unless they are governmental in 
their essence." 

Governmental in this sense means connected with the inter- 
ests of the state at large, not merely with those of the citizens 
of a particular municipality.^' The vital connection of police 

"City of Kokomo v. Loy (1916) 185 Ind. 18, 112 N. E. 994; Pennell 
V. Mayor etc. of Wilmington (1906) 7 Pennewill (Del.) 229, 78 Atl. 915; 
Denver v. Spencer (1905) 34 Colo. 270, 82 Pac. 590; Capp v. St. Louis 
(1913) 251 Mo. 345, 158 S. W. 616, 46 L. R. A. (N. S.) 731, Ann. Cas. 
1915 C, 245; City of Anadorko v. Swain (1914) 42 Okl. 741, 142 
Pac. 1104; Silvennan v. Ci^ of New York (1909) 114 N. Y. Supp. 59; 
Bloom V. Newark (1905) 3 Ohio N. P. (N .S.) 480; Ankenbrand v. Phila- 
delphia (1913) 52 Pa. Super. Ct. 581. Contra: Clark v. Waltham (1880) 
128 Mass. 567; Bisbing v. Ashbury Park (1910) 80 N. J. Law 416, 78 Atl. 
196, 33 L. R. A. (N. S.) 523; Blair v. Grainger (1902) 24 R. I. 17, 51 
Atl. 1042; Russell v. Tacoma (1894) 8 Wash. 156, 35 Pac. 605, 40 Am. St. 
Rep. 895; Hibberd v. City of Wichita (1916) 98 Kan. 498, 159 Pac. 399; 
Board of Park Comm'rs v. Prinz (1907) 127 Ky. 460, 105 S. W. 948; 
Mayor Etc. of Nashville v. Bums (1915) 131 Tenn. 281, 174 S. W. 1111. 

12 Cowley V. Mayor, Etc. of Sunderland (1861) 6 H. & N. 565, 158 
Eng. Rep. R. 233. A nominal fee was charged for the use of the wash- 
house, but the court laid no weight on this circumstance. 

"Chafor v. City of Long Beach (1917) 174 Cal. 478, 487, 163 Pac. 670. 

i*The collection of rental charges at certain fixed rates was authorized, 
but it appeared from the evidence that for more than four years it had 
been the practice to let the auditorium free of charge. 

" The most frequently quoted passage in this class of cases is that by 
Judge Dillon containing this statement, "In its proprietary or private 
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duties, and those of education, with the interests of the state 
it is unnecessary to point out. Fire prevention is governmental 
largely because it protects the property interests, not only of 
the inhabitants of the city, but of owners everywhere who have 
property in the city. Poverty may be said to be economically 
of concern primarily to the state, though the duty of its relief 
is perhaps less clearly governmental than the other established 
governmental functions. With respect to public health measures, 
the majority of cases wherein immunity from tort liability has 
been recognized have been concerned with negligence in the 
handling of contagious diseases and epidemics,"' clearly matters 
of public concern in the larger sense. But there are also health 
measures whose significance is primarily local, and there is an 
evident tendency to distinguish these and to deny to the munic- 
ipality the immunity of the sovereign in their performance. For 
example some courts hold the collection and disposition of 
garbage and refuse to be a matter of merely corporate concem,*'^ 
and the maintenance of a cemetery has been similarly regarded." 
And the maintenance of sewers is always considered a corporate 
duty."' And so in the case of parks, the courts which hold 
their maintenance to be a corporate function, while admitting 
that their purpose is primarily the improvement of the people's 
health, regard whatever benefit may accrue from them as merely 
local and corporate, and not public in the full sense necessary 
to make it a governmental function. 

character, the theory is that the powers are supposed not to be conferred, 
primarily or chiefly, from considerations connected with the government 
of the state at large, but for the private advantage of the compact com- 
munity. * * *" Dillon, Municipal Corporations (5th ed.) § 109. The 
California court in quoting this passage has said, "The act does not be- 
come governmental merely by virtue of the fact that the city from the 
performance of it reaps no direct pecuniary return. It may be and is 
equally a private, proprietary act if no financial return at all be exacted. 
* * * The true principle has too often been confounded with the 
mere question of pecuniary gain." Chafor v. City of Long Beach, supra 
n. 13, at p. 483. 

^' See text and citations, Dillon, Municipal Corporations (5th ed.) 
§ 1661. 

I'City of Pass Christian v. Fernandez (1911) 100 Miss. 76, 56 So. 329; 
Denver v. Porter (1903) 126 Fed. 288; Quill v. New York (1899) 36 App. 
Div. 476, 55 N. Y. Supp. 889; Ostrom v. San Antonio (1901) 94 Tex. 523, 62 
S. W. 909. Where the negligence amounts also to a nuisance the city 
is always held liable. Nashville v. Mason (1917) 137 Tenn. 169, 192 S. W. 
915, L. R. A. 1917D, 914; Denver v. Davis (1906) 37 Colo. 370, 86 Pac. 
1027, 6 L. R. A. (N. S.) 1013. But see Love v. Atlanta (1894) 95 Ga. 
129, 51 Am. St. Rep. 64, 22 S. E. 29; Kuehn v. Milwaukee (1896) 92 
Wis. 263, 65 N. W. 1030; Condict v. Jersey City (1884) 46 N. J. L. 157; 
Haley v. Boston (1906) 191 Mass. 291, 77 N. E. 888. And in Brunson v. 
Santa Monica (1915) 27 Cal. A^p. 89, 148 Pac. 950, a demurrer was sus- 
tained without even a statement in the complaint of the purpose for which 
a city dump was maintained. 

wHoUman v. City of Platteville (1898) 101 Wis. 94, 76 N. W. 1119. 
70 Am. St. Rep. 899. 

w McQuillan, Municipal Corporations, § 2695. Dillon, Municipal Cor- 
porations (Sth ed.) § 1739, et seq. 
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It is said that the municipality must be granted a wide 
discretion in deciding what is a public health measure. This 
is indeed true regarding the city's authority to enact the meas- 
ure. It does not follow that its immunity from liability for 
admitted, negligence is to be measured with equal liberality. 
To extend it thus is to bring it in conflict with the plain rule 
of policy that this principle of immunity, which countenances a 
wrong without a remedy, should be confined strictly to its 
established limits. 

The difference, if any, between a municipal summer camp 
and a city park, is a difference of degree. While possibly the 
former is more truly connected with the welfare of the state 
at large than the latter,'"' in any event it marks the extreme 
limit to which the doctrine of sovereign immunity should be 
carried.*^ 

A. R. R. 

Property: Landlord and Tenant: Rights of Lessor 
Against Third Party Promising Lessee to Pay Rent to the 
Landlord. — ^The case of Erickson v. Rhee et aP- presented an 
interesting and important situation in the law of landlord and 
tenant. The landlord or lessor, Erickson, demised the premises 
to the lessee, Rhee, for three years. The latter then entered into 
an agreement with Siller Bros, in which it was provided that 
Rhee was to plant and harvest a crop of rice on 87 acres of 
the land "in accordance with instructions of Siller Bros." who 
promised Rhee "to pay the owner of said land the sum of 
$3.34 per acre for each acre planted to rice and used in the 
cultivation thereof." Under such an arrangement what were 
Erickson's rights against Siller Bros.? 

Were it possible to construe the transaction as constituting 
an assignment of the lease from the lessee to Siller Bros, there 
would be no difficulty in allowing the plaintiff landowner to 
proceed directly against the new tenant for his rent without 
going beyond principles uniformly accepted in the law of con- 
tracts and of landlord and tenant.^ There seems no doubt, how- 
ever, but that the Court was correct in finding that the situation 
was not one involving an assignment.* Whether the relation 

2* If all of the children of the congested districts of the state could 
have a yearly vacation in the country a noticeable effect upon the general 
public health might result. 

2^ No mention has been made of the fact that a charge of three dollars 
and seventy-five cents a week was imposed in the principal case. This is 
more than nominal, but small enough to negative the idea that the camp 
was undertaken for profit. As indicated above, the only, effect of a pecun- 
iary charge upon the principle involved is to furnish evidence of the pur- 
pose with which the act was done. See supra, n. 15. 

1 (Dec. 12, 1918) 27 Cal. App. Dec. 832. 

2 Note 52, L. R. A. (N. S.) 968, 979; Cal. Civ. Code, § 822; Salisbury 
V. Shirley (1884) 66 Cal. 223, 5 Pac. 104. 

3 Tiffany, Landlord and Tenant. § ISl. 



